
   

Page 1 

Response – Social Housing Fraud 

Response 
Social Housing Fraud  

Contact: John Bryant 

Team: Neighbourhoods 

Tel: 020 7067 1082 

Email: john.bryant@housing.org.uk  

Date: April 2012  

Ref: NS.HM.2012.RS.10 

 

 

  

   

Registered office address 

National Housing Federation, Lion Court, 25 Procter Street, London WC1V 6NY 

 



   

Page 2 

Response – Social Housing Fraud 

Introduction 

The National Housing Federation is the voice of affordable housing 
in England. We believe that everyone should have the home they 
need at a price they can afford. That is why we represent the work 
of housing associations and campaign for better housing. Our 
members provide two and a half million homes for more than five 
million people. Each year they invest in a diverse range of 
neighbourhood projects that help create strong, vibrant 
communities. 

  

Social housing is provided to meet need and social housing lettings 

procedures and tenancy management are designed to ensure this 

outcome. There is always the risk, however, that a small minority of 

tenants and housing applicants will seek dishonestly to circumvent 

the system. If undetected, this results in the misuse of social 

housing and thwarts the aims of the provider and of any taxpayer 

subsidy that supports the housing. It also, of course, means that a 

property is not available to house someone in need of it. 

Like local authorities, housing associations strive to eliminate 

tenancy fraud in their stock. The Federation therefore welcomes the 

Government’s interest in the subject and its willingness to support 

social landlords in addressing it. We agree with the thrust of the 

Government’s proposals and specifically with the creation of a new 

criminal offence. However, we have a number of reservations on 

specific points and these are explained in our detailed response 

below. 

1.0 Civil and Criminal Sanctions 

Although we agree in principle that certain types of tenancy fraud should 

become offences, so that criminal sanctions can be available, we start from 

the proposition that in many cases non-criminal sanctions are entirely 

adequate and effective. Criminal sanctions are likely to be required only in a 

minority of cases. They will be especially useful where the abuse of social 

housing is cynical and premeditated, in contrast to opportunistic malpractice 

where a non-criminal sanction, such as the termination of the tenancy by 

notice to quit, will often suffice. 
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Indeed, it is a key point in our response that any new criminal sanctions need 

to operate in parallel with existing non-criminal sanctions. Key-selling is an 

example. We agree that this is a serious abuse and that it should be included 

in the proposed offence. However, a criminal prosecution, where this is 

considered appropriate, is likely to take several months to bring to trial. The 

fact that prosecution is pending should not prevent the landlord from ending 

the tenancy by notice to quit at the earliest possible date – probably long 

before the trial – so that the property can be relet to a household in need of it. 

Accordingly we do not accept the implication in the consultation (see, e.g. the 

wording of question 10) that civil and criminal remedies are alternatives: we 

envisage that the property would almost always be recovered, by civil means, 

as quickly as possible; while criminal proceedings, if thought necessary, would 

take place later. 

 

Another key point that needs to be made at the outset is that many of the 

abuses addressed in this consultation, such as key-selling or unauthorised 

sub-letting, have the effect of depriving the tenancy of its secure or assured 

status. The result is a tenancy without legal protection so that (if it is periodic) 

the landlord can end it by simple notice to quit (which would indeed be the 

normal response as soon as the landlord becomes aware of what has 

happened). This is a simple process that, crucially, does not involve court 

action in any way, thus allowing landlords to recover properties very quickly 

and without incurring legal costs.  

 

2.0 The criminal offence 

In many cases, recovery of the property will be a sufficient response and it will 

not be appropriate to penalise the former tenant further. However, we agree 

that any criminal offence should be broadly drawn to cover the various abuses 

discussed in the consultation: key-selling, unlawful sub-letting, unauthorised 

assignment and unauthorised succession.  

 

The existence of a criminal offence will have a significant deterrent effect, 

although we anticipate that the number of actual prosecutions will be limited. It 

will, however, be important to prosecute in cases where people have 

consciously set out to exploit the system for financial gain, maybe on an 

organised scale.  

 

The offence will need to be carefully framed to make it clear that it is not sub-

letting per se that is criminal: it is sub-letting in breach of the tenancy or 

without the consent of the landlord. There are many occasions where a 

landlord may agree that it is appropriate to allow a tenant to sub-let 

temporarily and it will be important to avoid any suggestion of criminality in 

such a case. 
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We agree that the offence should relate to all types of social housing but we 

also agree that since housing associations and other private registered 

providers are not public bodies, it would not be appropriate for them to 

prosecute. We propose, therefore, that where there is evidence of tenancy 

fraud in housing association property, the landlord and the relevant local 

authority should liaise and if they agree that the case should be prosecuted, 

the local authority should undertake the prosecution. It would be for the 

authority and the landlord to agree how to meet the costs. 

 

We agree with the suggested maximum penalties of two years’ imprisonment 

or a £50,000 fine, although such severe punishment should be reserved only 

for the gravest cases. 

 

More important than imprisonment or a fine, however, is a power for the court, 

once the offence of tenancy fraud is proved, to impose a restitutory payment 

to the landlord. This is essential because it raises the possibility that the 

proceeds of tenancy fraud could be forfeited. There should be no cash ceiling 

or cap on the power to impose a restitutory payment; it should be based upon 

any personal gain derived from the fraud and it should be enforceable by any 

means that would be available to enforce a fine. This should include any 

increased power (currently being considered by the Ministry of Justice) for 

courts to seize personal goods. We envisage that restitution will be paid to the 

landlord rather than the prosecuting authority, although this might be subject 

to any arrangement allowing the authority to be reimbursed for costs it has 

reasonably incurred. 

 

If it is decided following this consultation to create a new offence, we suggest 

that representatives of CLG, Ministry of Justice, local authorities and housing 

associations should meet to agree the details of how authorities should 

prosecute cases of fraud in housing belonging to other social landlords. 

 

3.0 Further Issues 

Apart from the central proposal for a new criminal offence, there are a number 

of other issues arising in connexion with the improper use of social housing. 

 

3.1   Sub-letting by secure tenants 

 

There is a significant difference in law between secure and assured tenants in 

terms of sub-letting. 

 

Assured tenants have no statutory right to sub-let, and it is usual for assured 

tenancy agreements to preclude sub-letting (or allow it only with the landlord’s 

consent). This works well. It does not prevent an assured tenant from taking a 

lodger because such an arrangement does not involve the tenants’ parting 

with possession of any part of the property and therefore there is no sub-

letting in the strict sense of the term (although a lodging arrangement may 

often be informally referred to as a sub-let). 
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Secure tenants, on the other hand, enjoy a statutory right to sub-let provided 

only that they do not part with possession of the whole property. The purpose 

of this right is not to allow the taking of lodgers since this does not involve a 

letting. Its principal result seems to be the practice of sub-letting the property 

but carefully keeping back one small room, or even a cupboard. This is left 

locked so that the tenant can claim, if challenged, that the property has been 

sub-let only in part, thus avoiding the irrevocable loss of security that would 

otherwise result under s93 of the Housing act 1985. It is hard to discern what 

useful purpose is served by this right and we suggest that it should be 

abolished, at least for new secure tenants, so that in terms of sub-letting they 

are in the same position as assured tenants. 

 

3.2   Regaining of assured status 

 

The consultation raises another point of difference between secure and 

assured tenancies. Secure status, if once lost by sub-letting the whole, can 

never be regained even if the sub-tenancy ends and the tenant returns to live 

at the property. Assured status, on the other hand, is retained so long as the 

property is the tenant’s only or principal home. It would not necessarily cease 

to be the tenant’s home during a sub-let (see below) but even if it did, assured 

status could still be regained if the tenant later moved back.  

 

The Government proposes to change the law so that assured status is lost in 

the event of a sub-let. 

 

While we have some sympathy with this proposal, we advise caution. Unlike 

the difference in the right to sub-let (see above), which is merely an arbitrary 

and unnecessary difference between secure and assured tenures, the 

difference in the effect of sub-letting the whole reflects a more fundamental 

feature of assured tenancies compared with secure, namely that assured 

status is usually contingent simply on whether the tenant is using the premises 

as a home. Secure status also takes account of this, of course, but is also 

concerned with how the tenant came into possession. 

 

This subtle but important difference is practically reflected in a number of 

ways. Apart from the different consequences of sub-letting the whole, it is 

significant that a tenancy retains assured status if it is inherited by someone 

not qualifying as a successor or of it is unlawfully assigned, always provided 

that the inheritor or assignee uses the property as his or her only or principal 

home. Secure status, on the other hand, would be irrevocably lost in these 

circumstances. 
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The reason for the difference is likely to be that assured status, unlike secure, 

is intended to apply in the private rented sector and the effect of the law is that 

a private tenant, if the property is his or her home, enjoys a degree of statutory 

protection even if he or she came into possession of the property in what may 

be considered an irregular manner. It is true that the landlord would probably 

have little difficulty in regaining possession in such a case, but the 

preservation of assured status means that it would at least require some form 

of court process, not simply a notice to quit. Moreover, if the tenant is paying 

the rent and is otherwise satisfactory a private landlord might well decide to 

overlook the irregularity and allow the tenancy to continue, in which case the 

law needs to provide it with statutory protection. 

 

While we agree that the time may be right to review the operation of assured 

status in cases where the tenancy has been irregularly transmitted in one way 

or another, any such review should look at all aspects of the issue and should 

take account of the use of assured tenancies by private landlords as well as in 

social housing. We do not agree that the single issue of unauthorised sub-lets 

should be addressed in isolation.     

 

3.3   Intention to return 

 

The consultation refers to the concern often expressed by landlords about the 

use of the so-called “intention to return” defence: that is, a tenant who is 

absent from the property claims that he or she has a genuine intention to 

return to it and that it is therefore still his or her only or principal home and as 

such retains its secure or assured status. While we agree that there are a 

number of cases where the courts have shown themselves receptive to this 

defence in spite of apparently clear indications that the intention to return is 

very remote, we have concerns about the suggested alternative of a fixed 

period of time. The risk is that if a time were specified – let us say twelve 

months – a culture would rapidly develop in which an absence of eleven 

months, even if there were no justification for it, was seen as preserving 

security, whereas an absence of thirteen months would extinguish security 

however good the reason for it.  

 

A difficulty in dealing with this is that the legal test is whether the property is 

the tenant’s only or principal home. The phrase “intention to return” does not 

appear in legislation; it is merely a matter of judicial interpretation, as judges 

seek to apply the “principal home” home test. Housing professionals may 

sometimes be more sceptical than judges about the genuineness of an absent 

tenant’s “intention to return” and it is this difference of perspective that is at the 

heart of the problem. We argue that “principal home” should remain the test 

and we have reservations about a change that could mean that it is replaced 

in practice by a “length of absence” test that would make it more difficult to 

take account of individual circumstances. 
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A further point is that the “principal home” test automatically avoids any 

possibility of a challenge under Article 8 of the Human Rights Convention 

(Respect for the Home) since the court has decided that the property is not the 

tenant’s principal home. A “length of absence” test would not have this 

advantage, and if it were challenged under Article 8 the courts would still have 

to consider whether the property was the tenant’s home.  

 

It might be possible to identify other approaches to this issue lengthy absence. 

Consider the example of a tenant who wishes to attend a sick or dying relative 

elsewhere in the country. Such a tenant, who might have no intention of 

moving away permanently but might also have no idea how long the absence 

might be, is currently placed in a very difficult position and it is in these 

circumstances that a tenant may well be tempted to sub-let without 

permission. If the landlord were able to give a promise that on returning, the 

tenant would be guaranteed a letting of a similar property, i.e. that he or she 

would not have to go through the allocations process and compete with other 

applicants, it might be possible to persuade tenants to relinquish their current 

tenancy if they need to live elsewhere for a time. It is not suggested that this 

sort of mechanism would resolve the problem, but it would at least open up a 

legitimate approach that is not available at present. 

 

3.4   Data issues 

 

We agree with creating new powers for local authorities to require data when 

prosecuting cases of tenancy fraud or investigating with a view to possible 

prosecution. This power might cover information held by banks, building 

societies, utilities and other social landlords. These powers should also be 

available if the alleged fraud relates to housing belonging to a housing 

association rather than the local authority itself, and the use of such a power 

should be governed by the same kind of protocols as we envisage for 

decisions about whether to prosecute a case. 

 

4.0 Summary and conclusion 

 

 We agree with Government about the harm that is done by improper use of 

social housing and we agree that the creation of a criminal offence will 

strengthen the hand of social landlords in dealing with the problem. 

 

 While we agree that imprisonment and heavy fines should be available in the 

most serious cases, the most important penalty will be a restitution payment to 

the landlord, the purpose of which should be to deprive the perpetrator of any 

profit from the fraud. 

 

 It is important to recognise that any criminal sanctions will be in addition to, not 

instead of, existing civil remedies such as an action for breach of tenancy or, 

where statutory security has been lost, the termination of the tenancy by 

simple notice to quit. Termination by notice will often be available in these 

cases and since it does not involve any kind of court hearing it is a simple, 
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speedy and inexpensive way of making the property available for relet. It 

should remain available regardless of whether criminal prosecution is 

contemplated. 

 

 We suggest that other detailed proposals in the consultation paper may need 

further consideration. We agree that the use of the “intention to return” 

defence can be a problem when a tenant is absent for a long period, but a 

specific time limit could cause as many problems as it solves and in practice 

might weaken the “principal home” test. Likewise, the proposal that assured 

status should, like secure status, be irrevocably forfeited if the whole  property 

is sub-let, while superficially attractive, raises wider implications about the 

nature of an assured tenancy and there is no indication that Government has 

taken these into account.  

 

 We confirm that we are happy for Government to make this response publicly 

available. 

 

John Bryant 

National Housing Federation 

4 April 2012 


